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    27 February 2009
Rep. Jim Wayne 











1280 Royal Avenue

Louisville, KY 40204

 or
702 Capitol Ave. Annex Room 429E

Frankfort, KY 40601

Dear Representative Wayne, 

My name is Gerald H. Marvel and I am the COO/GM of Spindletop Hall, Inc. I am writing today in stern opposition to certain provisions of your recently proposed HB 223.  I am specifically opposed to the following suggested amendments to KRS 139.200, section 4: 
(3) 
The sale of admissions, including golf course greens fees and membership fees in private golf or country clubs…” 
(f)
Janitorial services, including carpet, upholstery, and window cleaning;

 (j)
Security services;

 (k)
Exterminating and pest-control services;
(m)
Landscaping services, excluding lawn-care services;

(o)    Commercial linen services,……
As you may or may not appreciate, private clubs are in fact small businesses that employ many in above average wage positions.  The typical private club spends $1.05 million in their local communities, and an additional $1.2 million statewide.  Further, most if not all clubs and club members are highly involved in charitable efforts throughout their areas.  Imposing a 6% sales tax on the above listed will, without a doubt, negatively impact our operations and our ability to gainfully employ on average over 100 persons per club.  

Recruiting and retaining members remains the biggest challenge our industry faces.  Most of our individual business run very tight budgets and thus, these 6% increases would have to be passed on to members, and prospective members, making already challenging retention and recruitment efforts that much more difficult.   Budget cuts, in the form of release of personnel, would almost surely ensue.  

For clarification, greens fees and membership dues are charged for the primary purpose of maintaining the properties with which they are associated.  Therefore, these are not “admissions” but rather maintenance fees and should not be taxed.

In addition, the proposed amendments to KRS 141.020 Section 2 (C)- 6,7, raising tax rates on incomes over $75,000, will doubly impact our existing and potential clientele.  The combination of the increased income tax and the newly imposed sales taxes could have dramatic effects on our ability to be healthy corporate citizens and to contribute to the overall well being and quality of life in our local communities.  Our members and staff make up a substantial voting contingent who clearly agree with me in my opposition and will also receive this correspondence. 
Your immediate withdrawal of the above listed proposed amendments is appreciated.

A concerned business principal and voter,

Gerald H. Marvel

2009 Proposed House Bill 223-

Sponsored by Jim Wayne (D) et al.
AN ACT relating to taxation.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

(Section 1.   KRS 141.020 is amended to read as follows:

(1)
An annual tax shall be paid for each taxable year by every resident individual of this state upon his entire net income as defined in this chapter. The tax shall be determined by applying the rates in subsection (2) of this section to net income and subtracting allowable tax credits provided in subsection (3) of this section.

(2)
(a)
For taxable years beginning before January 1, 2005, the tax shall be determined by applying the following rates to net income:

1.
Two percent (2%) of the amount of net income up to three thousand dollars ($3,000);

2.
Three percent (3%) of the amount of net income over three thousand dollars ($3,000) and up to four thousand dollars ($4,000);

3.
Four percent (4%) of the amount of net income over four thousand dollars ($4,000) and up to five thousand dollars ($5,000);

4.
Five percent (5%) of the amount of net income over five thousand dollars ($5,000) and up to eight thousand dollars ($8,000); and

5.
Six percent (6%) of the amount of net income over eight thousand dollars ($8,000).

(b)
For taxable years beginning after December 31, 2004, and before January 1, 2009, the tax shall be determined by applying the following rates to net income:

1.
Two percent (2%) of the amount of net income up to three thousand dollars ($3,000);

2.
Three percent (3%) of the amount of net income over three thousand dollars ($3,000) and up to four thousand dollars ($4,000);

3.
Four percent (4%) of the amount of net income over four thousand dollars ($4,000) and up to five thousand dollars ($5,000);

4.
Five percent (5%) of the amount of net income over five thousand dollars ($5,000) and up to eight thousand dollars ($8,000);

5.
Five and eight-tenths percent (5.8%) of the amount of net income over eight thousand dollars ($8,000) and up to seventy-five thousand dollars ($75,000); and

6.
Six percent (6%) of the amount of net income over seventy-five thousand dollars ($75,000).

(c)
For taxable years beginning after December 31, 2008, the tax shall be determined by applying the following rates to net income:

1.
Two percent (2%) of the amount of net income up to three thousand dollars ($3,000);

2.
Three percent (3%) of the amount of net income over three thousand dollars ($3,000) and up to four thousand dollars ($4,000);

3.
Four percent (4%) of the amount of net income over four thousand dollars ($4,000) and up to five thousand dollars ($5,000);

4.
Five percent (5%) of the amount of net income over five thousand dollars ($5,000) and up to eight thousand dollars ($8,000);

5.
Five and eight-tenths percent (5.8%) of the amount of net income over eight thousand dollars ($8,000) and up to seventy-five thousand dollars ($75,000);

6.
Seven percent (7%) of the amount of net income over seventy-five thousand dollars ($75,000) and up to ninety thousand dollars ($90,000); and

7.
Eight percent (8%) of the amount of net income over ninety thousand dollars ($90,000).
(3)
The following tax credits, when applicable, shall be deducted from the result obtained under subsection (2) to arrive at the annual tax:

(a)
Twenty dollars ($20) for an unmarried individual;

(b)
Twenty dollars ($20) for a married individual filing a separate return and an additional twenty dollars ($20) for the spouse of taxpayer if a separate return is made by the taxpayer and if the spouse, for the calendar year in which the taxable year of the taxpayer begins, had no Kentucky gross income and is not the dependent of another taxpayer; or forty dollars ($40) for married persons filing a joint return, provided neither spouse is the dependent of another taxpayer. The determination of marital status for the purpose of this section shall be made in the manner prescribed in Section 153 of the Internal Revenue Code;

(c)
Twenty dollars ($20) credit for each dependent. No credit shall be allowed for any dependent who has made a joint return with his spouse;

(d)
An additional forty dollars ($40) credit if the taxpayer has attained the age of sixty-five (65) before the close of the taxable year;

(e)
An additional forty dollars ($40) credit for taxpayer's spouse if a separate return is made by the taxpayer and if the taxpayer's spouse has attained the age of sixty-five (65) before the close of the taxable year, and, for the calendar year in which the taxable year of the taxpayer begins, has no Kentucky gross income and is not the dependent of another taxpayer;

(f)
An additional forty dollars ($40) credit if the taxpayer is blind at the close of the taxable year;

(g)
An additional forty dollars ($40) credit for taxpayer's spouse if a separate return is made by the taxpayer and if the taxpayer's spouse is blind, and, for the calendar year in which the taxable year of the taxpayer begins, has no Kentucky gross income and is not the dependent of another taxpayer;

(h)
In the case of nonresidents, the tax credits allowable under this subsection shall be the portion of the credits that are represented by the ratio of the taxpayer's Kentucky adjusted gross income as determined by KRS 141.010(10), without the adjustments contained in (f) and (g) of that subsection, to the taxpayer's adjusted gross income as defined in Section 62 of the Internal Revenue Code. However, in the case of a married nonresident taxpayer with income from Kentucky sources, whose spouse has no income from Kentucky sources, the taxpayer shall determine allowable tax credit(s) by either:

1.
The method contained above applied to the taxpayer's tax credit(s), excluding credits for a spouse and dependents; or

2.
Prorating the taxpayer's tax credit(s) plus the tax credits for the taxpayer's spouse and dependents by the ratio of the taxpayer's Kentucky adjusted gross income as determined by KRS 141.010(10), without the adjustments contained in (f) and (g) of that subsection, to the total joint federal adjusted gross income of the taxpayer and the taxpayer's spouse;

(i)
In the case of an individual who becomes a resident of Kentucky during the taxable year, the tax credits allowable under this subsection shall be the portion of the credits represented by the ratio of the taxpayer's Kentucky adjusted gross income as determined by subsection (10) of KRS 141.010, without the adjustments contained in paragraphs (f) and (g) of that subsection, to the taxpayer's adjusted gross income as defined in Section 62 of the Internal Revenue Code;

(j)
In the case of a fiduciary, other than an estate, the allowable tax credit shall be two dollars ($2);

(k)
In the case of an estate, the allowable tax credit shall be twenty dollars ($20);

(l)
An additional twenty dollars ($20) credit shall be allowed if the taxpayer is a member of the Kentucky National Guard at the close of the taxable year.

(4)
An annual tax shall be paid for each taxable year as specified in this section upon the entire net income except as herein provided, from all tangible property located in this state, from all intangible property that has acquired a business situs in this state, and from business, trade, profession, occupation, or other activities carried on in this state, by natural persons not residents of this state. A nonresident individual shall be taxable only upon the amount of income received by the individual from labor performed, business done, or from other activities in this state, from tangible property located in this state, and from intangible property which has acquired a business situs in this state; provided, however, that the situs of intangible personal property shall be at the residence of the real or beneficial owner and not at the residence of a trustee having custody or possession thereof. The remainder of the income received by such nonresident shall be deemed nontaxable by this state.

(5)
Subject to the provisions of KRS 141.081, any individual may elect to pay the annual tax imposed by KRS 141.023 in lieu of the tax levied under this section.

(6)
An individual who becomes a resident of Kentucky during the taxable year is subject to taxation as prescribed in subsection (4) of this section prior to establishing such residence and as prescribed in subsection (1) of this section following the establishment of such residence.

(7)
An individual who becomes a nonresident of Kentucky during the taxable year is subject to taxation, as prescribed in subsection (1) of this section, during that portion of the taxable year that the individual is a resident and, as prescribed in subsection (4) of this section, during that portion of the taxable year when the individual is a nonresident.

(Section 2.   KRS 141.066 is amended to read as follows:

(1)
As used in this section:

(a)
"Federal poverty level" means the Health and Human Services poverty guidelines updated periodically in the Federal Register by the United States Department of Health and Human Services under the authority of 42 U.S.C. sec. 9902(2) and available on June 30 of the taxable year;

(b)
"Qualifying dependent" means a qualifying child as defined in the Internal Revenue Code, Section 152(c), and includes a child who lives in the household but cannot be claimed as a dependent if the provisions of Internal Revenue Code Section 152(e)(2) and 152(e)(4) apply;

(c)
"Qualifying individual" means an individual whose filing status is single or married filing separately if during the taxable year the individual's spouse is not a member of the household;

(d)
"Qualifying married couple" means a husband and wife living together who file a joint return or separately on a combined return. "Marital status" shall have the same meaning as defined in Section 7703 of the Internal Revenue Code; and

(e)
"Threshold amount" means:

1.
For a qualifying individual with no qualifying dependent children, the federal poverty level established for a family unit size of one (1):

2.
For a qualifying individual with one (1) qualifying dependent child or a qualifying married couple with no qualifying dependent children, the federal poverty level established for a family unit size of two (2);

3.
For a qualifying individual with two (2) qualifying dependent children or a qualifying married couple with one (1) qualifying dependent child, the federal poverty level established for a family unit size of three (3);

4.
For a qualifying individual with (3) or more qualifying dependent children or a qualifying married couple with two (2) or more qualifying dependent children, the federal poverty level established for a family unit size of four (4).

(2)
(a)
For taxable years beginning before January 1, 2005, a resident individual whose adjusted gross income does not exceed the amounts set out in paragraph (c) of this subsection shall be eligible for a nonrefundable "low income" tax credit. The credit shall be applied against the taxpayer's tax liability calculated under KRS 141.020, and shall be taken in the order established by KRS 141.0205.

(b)
For a husband and wife filing jointly, the "low income" tax credit shall be computed on the basis of their joint adjusted gross income and shall be applied against their joint tax liability. For a husband and wife living together, whether filing separate returns or filing separately on a combined return, the "low income" credit shall be computed on the basis of their combined adjusted gross income, except that a separately computed gross income of less than zero shall be treated as zero, and shall be applied against their combined tax liability.

(c)
The "low income" tax credit shall be computed as follows:









PERCENT OF TAX

AMOUNT OF ADJUSTED


 LIABILITY ALLOWED AS


GROSS INCOME


LOW INCOME TAX CREDIT



not over $5,000

100%



over $ 5,000 but not over $10,000

 50%



over $10,000 but not over $15,000

 25%



over $15,000 but not over $20,000

 15%



over $20,000 but not over $25,000

  5%



over $25,000 

 -0-

(3)
(a)
For taxable years beginning after December 31, 2004, qualifying taxpayers whose modified gross income is below one hundred thirty-three percent (133%) of the threshold amount shall be entitled to a nonrefundable family size tax credit. The family size tax credit shall be applied against the taxpayer's tax liability calculated under KRS 141.020. The family size tax credit shall not reduce the taxpayer's tax liability below zero.

(b)
For qualifying taxpayers whose modified gross income is equal to or below one hundred percent (100%) of the threshold amount, the family size tax credit shall be equal to the taxpayer's tax liability.

(c)
For qualifying taxpayers whose modified gross income exceeds the threshold amount but is below one hundred thirty-three percent (133%) of the threshold amount, the family size tax credit shall be equal to the amount of the taxpayer's individual income tax liability multiplied by a percentage as follows:

1.
If modified gross income is above one hundred percent (100%) but less than or equal to one hundred four percent (104%) of the threshold amount, the credit percentage shall be ninety percent (90%);

2.
If modified gross income is above one hundred four percent (104%) but less than or equal to one hundred eight percent (108%) of the threshold amount, the credit percentage shall be eighty percent (80%);

3.
If modified gross income is above one hundred eight percent (108%) but less than or equal to one hundred twelve percent (112%) of the threshold amount, the credit percentage shall be seventy percent (70%);

4.
If modified gross income is above one hundred twelve percent (112%) but less than or equal to one hundred sixteen percent (116%) of the threshold amount, the credit percentage shall be sixty percent (60%);

5.
If modified gross income is above one hundred sixteen percent (116%) but less than or equal to one hundred twenty percent (120%) of the threshold amount, the credit percentage shall be fifty percent (50%);

6.
If modified gross income is above one hundred twenty percent (120%) but less than or equal to one hundred twenty-four percent (124%) of the threshold amount, the credit percentage shall be forty percent (40%);

7.
If modified gross income is above one hundred twenty-four percent (124%) but less than or equal to one hundred twenty-seven percent (127%) of the threshold amount, the credit percentage shall be thirty percent (30%);

8.
If modified gross income is above one hundred twenty-seven percent (127%) but less than or equal to one hundred thirty percent (130%) of the threshold amount, the credit percentage shall be twenty percent (20%);

9.
If modified gross income is above one hundred thirty percent (130%) but less than or equal to one hundred thirty-three percent (133%) of the threshold amount, the credit percentage shall be ten percent (10%);

10.
If modified gross income is above one hundred thirty-three percent (133%) of the threshold amount, the credit percentage shall be zero.

(4)
For a qualifying married couple filing jointly, the family size tax credit allowed in subsection (3) of this section and the Kentucky earned income tax credit allowed in subsection (5) of this section shall be computed on the basis of their joint modified gross income and shall be applied against their joint tax liability. For a qualifying married couple living together, whether filing separate returns or filing separately on a combined return, the family size tax credit shall be computed on the basis of their combined modified gross income, except that a separately computed modified gross income of less than zero shall be treated as zero, and shall be applied against their combined tax liability.

(5)
For tax years beginning after December 31, 2008, taxpayers who are subject to the tax under Section 1 of this Act and who receive a federal earned income tax credit as permitted by 26 U.S.C. sec. 32 shall be allowed a refundable Kentucky earned income tax credit in addition to the family size tax credit. The Kentucky earned income tax credit shall be equal to fifteen percent (15%) of the allowed federal earned income tax credit and shall be taken against the tax due under Section 1 of this Act.

(Section 3.   KRS 140.130 is amended to read as follows:

(1)
In addition to the inheritance tax hereinbefore imposed, an estate tax is hereby levied on all estates equal to the amount by which the credits for state death taxes allowable under the federal tax law as it was in effect on January 1, 2003, and without any scheduled increases in the unified credit provided in 26 U.S.C. sec. 2010, in effect on January 2, 2001, or thereafter, exceeds the tax levied under KRS 140.010, less the discount allowed under KRS 140.210, if taken by the taxpayer. Said tax shall be payable at the same time and in the same manner as the inheritance taxes levied by this chapter. 

(2)
In the case of resident decedents and nonresident decedents over part of whose estates Kentucky has tax jurisdiction the estate tax shall be computed as follows: 

(a)
The ratio which that part of the net estate over which Kentucky has jurisdiction for estate tax purposes bears to the total net estate wherever located shall be ascertained. 

(b)
The total maximum offset for state succession taxes allowed under the provisions of the federal estate tax law shall be multiplied by the ascertained ratio to determine the offset allocable to this state. 

(c)
The estate tax levied by this section shall equal the amount, if any, by which the offset allocable to this state shall exceed the inheritance taxes under KRS 140.010, less the discount allowed under KRS 140.210, if taken by the taxpayer. 

(3)
All administrative provisions of this chapter, to the extent that they are applicable, shall be available for the enforcement of this section and KRS 140.140.

(Section 4.   KRS 139.200 is amended to read as follows:

A tax is hereby imposed upon all retailers at the rate of six percent (6%) of the gross receipts derived from:

(1)
Retail sales, regardless of the method of delivery, made within this Commonwealth; [and]
(2)[
The furnishing of the following:

(a)]
The rental of any room or rooms, lodgings, or accommodations furnished by any hotel, motel, inn, tourist camp, tourist cabin, or any other place in which rooms, lodgings, or accommodations are regularly furnished to transients for a consideration. The tax shall not apply to rooms, lodgings, or accommodations supplied for a continuous period of thirty (30) days or more to a person;

[(b)
Sewer services;]
(3)[(c)]
The sale of admissions, including golf course greens fees and membership fees in private golf or country clubs. For purposes of this section, admissions shall not include admissions[ except those] taxed under KRS 138.480; and
(4)
The furnishing of the following services:

(a)
Sewer services;
(b)[(d)]
Prepaid calling service and prepaid wireless calling service;

(c)[(e)]
Intrastate, interstate, and international communications services as defined in KRS 139.195, except the furnishing of pay telephone service as defined in KRS 139.195;

(d)[(f)]
Ring tones as defined in KRS 139.195, to a purchaser whose place of primary use is in this state;[ and]
(e)[(g)]
Distribution, transmission, or transportation services for natural gas that is for storage, use, or other consumption in this state, excluding those services furnished:

1.
For natural gas that is classified as residential use as provided in KRS 139.470(8); or

2.
To a seller or reseller of natural gas;

(f)
Janitorial services, including carpet, upholstery, and window cleaning;

(g)
Garment alteration and repair services;

(h)
Noncoin-operated laundry and dry-cleaning services;

(i)
Armored car services;

(j)
Security services;

(k)
Exterminating and pest-control services;

(l)
Chartered air flight services if a pilot is furnished, including hot air balloon flights;

(m)
Landscaping services, excluding lawn-care services;

(n)
Noncoin-operated automotive washing services and waxing services;

(o)
Commercial linen services, excluding:

1.
Commercial uniform services; and

2.
Commercial linen services provided to hospitals and nursing homes; and

(p)
Limousine services if a driver is included.

(Section 5.   KRS 139.010 is amended to read as follows:

As used in this chapter, unless the context otherwise provides:

(1)
"Business" includes any activity engaged in by any person or caused to be engaged in by that person with the object of gain, benefit or advantage, either direct or indirect;

(2)
"Commonwealth" means the Commonwealth of Kentucky;

(3)
"Department" means the Department of Revenue;

(4)
(a)
"Gross receipts" and "sales price" mean the total amount or consideration, including cash, credit, property, and services, for which tangible personal property or services are sold, leased, or rented, valued in money, whether received in money or otherwise, without any deduction for any of the following:

1.
The retailer's cost of the property sold;

2.
The cost of the materials used, labor or service cost, interest, losses, all costs of transportation to the retailer, all taxes imposed on the retailer, or any other expense of the retailer;

3.
Charges by the retailer for any services necessary to complete the sale;

4.
Delivery charges, which are defined as charges by the retailer for the preparation and delivery to a location designated by the purchaser including transportation, shipping, postage, handling, crating, and packing; and

5.
Any amount for which credit is given to the purchaser by the retailer, other than credit for property traded when the property traded is of like kind and character to the property purchased and the property traded is held by the retailer for resale.

(b)
"Gross receipts" and "sales price" shall include consideration received by the retailer from a third party if:

1.
The retailer actually receives consideration from a third party and the consideration is directly related to a price reduction or discount on the sale to the purchaser;

2.
The retailer has an obligation to pass the price reduction or discount through to the purchaser;

3.
The amount of consideration attributable to the sale is fixed and determinable by the retailer at the time of the sale of the item to the purchaser; and

4.
One (1) of the following criteria is met:

a.
The purchaser presents a coupon, certificate, or other documentation to the retailer to claim a price reduction or discount where the coupon, certificate, or documentation is authorized, distributed, or granted by a third party with the understanding that the third party will reimburse any seller to whom the coupon, certificate, or documentation is presented;

b.
The price reduction or discount is identified as a third-party price reduction or discount on the invoice received by the purchaser or on a coupon, certificate, or other documentation presented by the purchaser; or

c.
The purchaser identifies himself or herself to the retailer as a member of a group or organization entitled to a price reduction or discount. A "preferred customer" card that is available to any patron does not constitute membership in such a group.

(c)
"Gross receipts" and "sales price" shall not include:

1.
Discounts, including cash, term, or coupons that are not reimbursed by a third party and that are allowed by a retailer and taken by a purchaser on a sale;

2.
Interest, financing, and carrying charges from credit extended on the sale of tangible personal property or services, if the amount is separately stated on the invoice, bill of sale, or similar document given to the purchaser;

3.
Any taxes legally imposed directly on the purchaser that are separately stated on the invoice, bill of sale, or similar document given to the purchaser; or

4.
The amount charged for labor or services rendered in installing or applying the property or service sold, provided the amount charged is separately stated on the invoice, bill of sale, or similar document given to the purchaser.

(d)
As used in this subsection, "third party" means a person other than the purchaser;

(5)
"In this state" or "in the state" means within the exterior limits of the Commonwealth and includes all territory within these limits owned by or ceded to the United States of America;

(6)
(a)
"Lease or rental" means any transfer of possession or control of tangible personal property for a fixed or indeterminate term for consideration. A lease or rental shall include future options to purchase the property or extend the terms of the agreement and agreements covering trailers where the amount of consideration may be increased or decreased by reference to the amount realized upon sale or disposition of the property as defined in 26 U.S.C. sec. 7701(h)(1).

(b)
"Lease or rental" shall not include:

1.
A transfer of possession or control of property under a security agreement or deferred payment plan that requires the transfer of title upon completion of the required payments;

2.
A transfer of possession or control of property under an agreement that requires the transfer of title upon completion of the required payments and payment of an option price that does not exceed the greater of one hundred dollars ($100) or one percent (1%) of the total required payments; or

3.
Providing tangible personal property and an operator for the tangible personal property for a fixed or indeterminate period of time. To qualify for this exclusion, the operator must be necessary for the equipment to perform as designed, and the operator must do more than maintain, inspect, or setup the tangible personal property.

(c)
This definition shall apply regardless of the classification of a transaction under generally accepted accounting principles, the Internal Revenue Code, or other provisions of federal, state, or local law;

(7)
(a)
"Machinery for new and expanded industry" means machinery:

1.
Used directly in a manufacturing or processing production process;

2.
Which is incorporated for the first time into a plant facility established in this state; and

3.
Which does not replace machinery in the plant facility unless that machinery purchased to replace existing machinery:

a.
Increases the consumption of recycled materials at the plant facility by not less than ten percent (10%);

b.
Performs different functions;

c.
Is used to manufacture a different product; or

d.
Has a greater productive capacity, as measured in units of production, than the machinery being replaced.

(b)
The term "machinery for new and expanded industry" does not include repair, replacement, or spare parts of any kind regardless of whether the purchase of repair, replacement, or spare parts is required by the manufacturer or vendor as a condition of sale or as a condition of warranty.

(c)
The term "processing production" shall include the processing and packaging of raw materials, in-process materials, and finished products; the processing and packaging of farm and dairy products for sale; and the extraction of minerals, ores, coal, clay, stone, and natural gas;

(8)
"Manufacturing" means any process through which material having little or no commercial value for its intended use before processing has appreciable commercial value for its intended use after processing by the machinery. The manufacturing or processing production process commences with the movement of raw materials from storage into a continuous, unbroken, integrated process and ends when the product being manufactured is packaged and ready for sale;

(9)
(a)
"Occasional sale" includes:

1.
A sale of property not held or used by a seller in the course of an activity for which he or she is required to hold a seller's permit, provided such sale is not one (1) of a series of sales sufficient in number, scope, and character to constitute an activity requiring the holding of a seller's permit. In the case of the sale of the entire, or a substantial portion of the nonretail assets of the seller, the number of previous sales of similar assets shall be disregarded in determining whether or not the current sale or sales shall qualify as an occasional sale; or

2.
Any transfer of all or substantially all the property held or used by a person in the course of such an activity when after such transfer the real or ultimate ownership of such property is substantially similar to that which existed before such transfer.

(b)
For the purposes of this subsection, stockholders, bondholders, partners, or other persons holding an interest in a corporation or other entity are regarded as having the "real or ultimate ownership" of the property of such corporation or other entity;

(10)
"Person" includes any individual, firm, copartnership, joint venture, association, social club, fraternal organization, corporation, estate, trust, business trust, receiver, trustee, syndicate, cooperative, assignee, governmental unit or agency, or any other group or combination acting as a unit;

(11)
"Plant facility" means a single location that is exclusively dedicated to manufacturing or processing production activities. For purposes of this section, a location shall be deemed to be exclusively dedicated to manufacturing activities even if retail sales are made there, provided that the retail sales are incidental to the manufacturing activities occurring at the location. The term "plant facility" shall not include any restaurant, grocery store, shopping center, or other retail establishment;

(12)
"Prewritten computer software" means:

(a)
 Computer software, including prewritten upgrades, that are not designed and developed by the author or other creator to the specifications of a specific purchaser. The combining of two (2) or more prewritten computer software programs or portions thereof does not cause the combination to be other than prewritten computer software;

(b)
Software designed and developed by the author or other creator to the specifications of a specific purchaser when it is sold to a person other than the original purchaser; or

(c)
Any portion of prewritten computer software that is modified or enhanced in any manner, where the modification or enhancement is designed and developed to the specifications of a specific purchaser. When a person modifies or enhances computer software of which the person is not the author or creator, the person shall be deemed to be the author or creator only of the modifications or enhancements the person actually made. In the case of modified or enhanced prewritten software, if there is a reasonable, separately stated charge on an invoice or other statement of the price to the purchaser for the modification or enhancement, then the modification or enhancement shall not constitute prewritten computer software;

(13)
"Purchase" means any transfer of title or possession, exchange, barter, lease, or rental, conditional or otherwise, in any manner or by any means whatsoever, of tangible personal property for a consideration and includes:

(a)
When performed outside this state or when the customer gives a resale certificate, the producing, fabricating, processing, printing, or imprinting of tangible personal property for a consideration for consumers who furnish either directly or indirectly the materials used in the producing, fabricating, processing, printing, or imprinting;

(b)
A transaction whereby the possession of property is transferred but the seller retains the title as security for the payment of the price; and

(c)
A transfer for a consideration of the title or possession of tangible personal property which has been produced, fabricated, or printed to the special order of the customer, or of any publication;

(14)
"Recycled materials" means materials which have been recovered or diverted from the solid waste stream and reused or returned to use in the form of raw materials or products;

(15)
"Recycling purposes" means those activities undertaken in which materials that would otherwise become solid waste are collected, separated, or processed in order to be reused or returned to use in the form of raw materials or products;

(16)
(a)
"Repair, replacement, or spare parts" means any tangible personal property used to maintain, restore, mend, or repair machinery or equipment.

(b)
"Repair, replacement, or spare parts" does not include machine oils, grease, or industrial tools;

(17)
(a)
"Retailer" means:

1.
Every person engaged in the business of making retail sales or furnishing any services included in KRS 139.200;

2.
Every person engaged in the business of making sales at auction of tangible personal property owned by the person or others for storage, use or other consumption;

3.
Every person making more than two (2) retail sales during any twelve (12) month period, including sales made in the capacity of assignee for the benefit of creditors, or receiver or trustee in bankruptcy;

4.
Any person conducting a race meeting under the provision of KRS Chapter 230, with respect to horses which are claimed during the meeting.

(b)
When the department determines that it is necessary for the efficient administration of this chapter to regard any salesmen, representatives, peddlers, or canvassers as the agents of the dealers, distributors, supervisors or employers under whom they operate or from whom they obtain the tangible personal property sold by them, irrespective of whether they are making sales on their own behalf or on behalf of the dealers, distributors, supervisors or employers, the department may so regard them and may regard the dealers, distributors, supervisors or employers as retailers for purposes of this chapter;

(18)
"Retail sale" means any sale, lease, or rental for any purpose other than resale, sublease, or subrent in the regular course of business of tangible personal property;

(19)
(a)
"Sale" means: 

1.
The furnishing for a consideration of any services, rental accomodations, or admissions, as included in KRS 139.200: and 

2.
Any transfer of title or possession, exchange, barter, lease, or rental, conditional or otherwise, in any manner or by any means whatsoever, of tangible personal property for a consideration and includes:

a.[1.]
The producing, fabricating, processing, printing, or imprinting of tangible personal property for a consideration for purchasers who furnish, either directly or indirectly, the materials used in the producing, fabricating, processing, printing, or imprinting;

b.[2.]
A transaction whereby the possession of property is transferred, but the seller retains the title as security for the payment of the price; and

c.[3.]
A transfer for a consideration of the title or possession of tangible personal property which has been produced, fabricated, or printed to the special order of the purchaser.

(b)
This definition shall apply regardless of the classification of a transaction under generally accepted accounting principles, the Internal Revenue Code, or other provisions of federal, state, or local law;

(20)
"Seller" includes every person engaged in the business of selling tangible personal property or services of a kind, the gross receipts from the retail sale of which are required to be included in the measure of the sales tax, and every person engaged in making sales for resale;

(21)
(a)
"Storage" includes any keeping or retention in this state for any purpose except sale in the regular course of business or subsequent use solely outside this state of tangible personal property purchased from a retailer.

(b)
"Storage" does not include the keeping, retaining, or exercising any right or power over tangible personal property for the purpose of subsequently transporting it outside the state for use thereafter solely outside the state, or for the purpose of being processed, fabricated, or manufactured into, attached to, or incorporated into, other tangible personal property to be transported outside the state and thereafter used solely outside the state;

(22)
"Tangible personal property" means personal property which may be seen, weighed, measured, felt, or touched, or which is in any other manner perceptible to the senses, regardless of the method of delivery, and includes natural, artificial, and mixed gas, electricity, water, steam, and prewritten computer software;

(23)
"Taxpayer" means any person liable for tax under this chapter; and

(24)
(a)
"Use" includes the exercise of any right or power over tangible personal property incident to the ownership of that property, or by any transaction in which possession is given, except that it does not include the sale of that property in the regular course of business.

(b)
"Use" does not include the keeping, retaining, or exercising any right or power over tangible personal property for the purpose of subsequently transporting it outside the state for use thereafter solely outside the state, or for the purpose of being processed, fabricated, or manufactured into, attached to, or incorporated into, other tangible personal property to be transported outside the state and thereafter used solely outside the state.

(Section 6.   KRS 139.480 is amended to read as follows:

Any other provision of this chapter to the contrary notwithstanding, the terms "sale at retail," "retail sale," "use," "storage," and "consumption," as used in this chapter, shall not include the sale, use, storage, or other consumption of:

(1)
Locomotives or rolling stock, including materials for the construction, repair, or modification thereof, or fuel or supplies for the direct operation of locomotives and trains, used or to be used in interstate commerce;

(2)
Coal for the manufacture of electricity;

(3)
All energy or energy-producing fuels used in the course of manufacturing, processing, mining, or refining and any related distribution, transmission, and transportation services for this energy that are billed to the user, to the extent that the cost of the energy or energy-producing fuels used, and related distribution, transmission, and transportation services for this energy that are billed to the user exceed three percent (3%) of the cost of production. Cost of production shall be computed on the basis of plant facilities which shall mean all permanent structures affixed to real property at one (1) location;

(4)
Livestock of a kind the products of which ordinarily constitute food for human consumption, provided the sales are made for breeding or dairy purposes and by or to a person regularly engaged in the business of farming;

(5)
Poultry for use in breeding or egg production;

(6)
Farm work stock for use in farming operations;

(7)
Seeds, the products of which ordinarily constitute food for human consumption or are to be sold in the regular course of business, and commercial fertilizer to be applied on land, the products from which are to be used for food for human consumption or are to be sold in the regular course of business; provided such sales are made to farmers who are regularly engaged in the occupation of tilling and cultivating the soil for the production of crops as a business, or who are regularly engaged in the occupation of raising and feeding livestock or poultry or producing milk for sale; and provided further that tangible personal property so sold is to be used only by those persons designated above who are so purchasing;

(8)
Insecticides, fungicides, herbicides, rodenticides, and other farm chemicals to be used in the production of crops as a business, or in the raising and feeding of livestock or poultry, the products of which ordinarily constitute food for human consumption;

(9)
Feed, including pre-mixes and feed additives, for livestock or poultry of a kind the products of which ordinarily constitute food for human consumption;

(10)
Machinery for new and expanded industry;

(11)
Farm machinery. As used in this section, the term "farm machinery" means machinery used exclusively and directly in the occupation of tilling the soil for the production of crops as a business, or in the occupation of raising and feeding livestock or poultry or of producing milk for sale. The term "farm machinery," as used in this section includes machinery, attachments, and replacements therefor, repair parts, and replacement parts which are used or manufactured for use on, or in the operation of farm machinery and which are necessary to the operation of the machinery, and are customarily so used; but this exemption shall not include automobiles, trucks, trailers, and truck-trailer combinations;

(12)
Property which has been certified as a pollution control facility as defined in KRS 224.01-300, if the owner, lessee, lessor, or operator of the property is not otherwise required by federal law to install the property for the primary purpose of:

(a)
Eliminating or reducing air pollution;

(b)
Reducing, controlling, or eliminating thermal pollution or water pollution;

(c)
Disposing of waste, converting waste into an item of real economic value, or converting hazardous waste to nonhazardous waste;

(d)
Eliminating or reducing sound pollution; or

(e)
Removing substances from raw materials if those substances, if permitted to become a component part of the finished product, would have a deleterious effect on the environment when the finished product is utilized[and all materials, supplies, and repair and replacement parts purchased for use in the operation or maintenance of the facilities used specifically in the steel-making process. The exemption provided in this subsection for materials, supplies, and repair and replacement parts purchased for use in the operation of pollution control facilities shall be effective for sales made through June 30, 1994];

(13)
Tombstones and other memorial grave markers;

(14)
On-farm facilities used exclusively for grain or soybean storing, drying, processing, or handling. The exemption applies to the equipment, machinery, attachments, repair and replacement parts, and any materials incorporated into the construction, renovation, or repair of the facilities;

(15)
On-farm facilities used exclusively for raising poultry or livestock. The exemption shall apply to the equipment, machinery, attachments, repair and replacement parts, and any materials incorporated into the construction, renovation, or repair of the facilities. The exemption shall apply but not be limited to vent board equipment, waterer and feeding systems, brooding systems, ventilation systems, alarm systems, and curtain systems. In addition, the exemption shall apply whether or not the seller is under contract to deliver, assemble, and incorporate into real estate the equipment, machinery, attachments, repair and replacement parts, and any materials incorporated into the construction, renovation, or repair of the facilities;

(16)
Gasoline, special fuels, liquefied petroleum gas, and natural gas used exclusively and directly to:

(a)
Operate farm machinery as defined in subsection (11) of this section;

(b)
Operate on-farm grain or soybean drying facilities as defined in subsection (14) of this section;

(c)
Operate on-farm poultry or livestock facilities defined in subsection (15) of this section;

(d)
Operate on-farm ratite facilities defined in subsection (24) of this section;

(e)
Operate on-farm llama or alpaca facilities as defined in subsection (26) of this section; or

(f)
Operate on-farm dairy facilities;

(17)
Textbooks, including related workbooks and other course materials, purchased for use in a course of study conducted by an institution which qualifies as a nonprofit educational institution under KRS 139.495. The term "course materials" means only those items specifically required of all students for a particular course but shall not include notebooks, paper, pencils, calculators, tape recorders, or similar student aids;

(18)
Any property which has been certified as an alcohol production facility as defined in KRS 247.910;

(19)
Aircraft, repair and replacement parts therefor, and supplies, except fuel, for the direct operation of aircraft in interstate commerce and used exclusively for the conveyance of property or passengers for hire. Nominal intrastate use shall not subject the property to the taxes imposed by this chapter;

(20)
Any property which has been certified as a fluidized bed energy production facility as defined in KRS 211.390;

(21)
Any property to be incorporated into the construction, rebuilding, modification, or expansion of a blast furnace or any of its components or appurtenant equipment or structures. The exemption provided in this subsection shall be effective for sales made through June 30, 1994;

(22)
Beginning on October 1, 1986, food or food products purchased for human consumption with food coupons issued by the United States Department of Agriculture pursuant to the Food Stamp Act of 1977, as amended, and required to be exempted by the Food Security Act of 1985 in order for the Commonwealth to continue participation in the federal food stamp program;

(23)
Machinery or equipment purchased or leased by a business, industry, or organization in order to collect, source separate, compress, bale, shred, or otherwise handle waste materials if the machinery or equipment is primarily used for recycling purposes;

(24)
Ratite birds and eggs to be used in an agricultural pursuit for the breeding and production of ratite birds, feathers, hides, breeding stock, eggs, meat, and ratite by-products, and the following items used in this agricultural pursuit:

(a)
Feed and feed additives;

(b)
Insecticides, fungicides, herbicides, rodenticides, and other farm chemicals;

(c)
On-farm facilities, including equipment, machinery, attachments, repair and replacement parts, and any materials incorporated into the construction, renovation, or repair of the facilities. The exemption shall apply to incubation systems, egg processing equipment, waterer and feeding systems, brooding systems, ventilation systems, alarm systems, and curtain systems. In addition, the exemption shall apply whether or not the seller is under contract to deliver, assemble, and incorporate into real estate the equipment, machinery, attachments, repair and replacement parts, and any materials incorporated into the construction, renovation, or repair of the facilities;

(25)
Embryos and semen that are used in the reproduction of livestock, if the products of these embryos and semen ordinarily constitute food for human consumption, and if the sale is made to a person engaged in the business of farming;

(26)
Llamas and alpacas to be used as beasts of burden or in an agricultural pursuit for the breeding and production of hides, breeding stock, fiber and wool products, meat, and llama and alpaca by-products, and the following items used in this pursuit:

(a)
Feed and feed additives;

(b)
Insecticides, fungicides, herbicides, rodenticides, and other farm chemicals; and

(c)
On-farm facilities, including equipment, machinery, attachments, repair and replacement parts, and any materials incorporated into the construction, renovation, or repair of the facilities. The exemption shall apply to waterer and feeding systems, ventilation systems, and alarm systems. In addition, the exemption shall apply whether or not the seller is under contract to deliver, assemble, and incorporate into real estate the equipment, machinery, attachments, repair and replacement parts, and any materials incorporated into the construction, renovation, or repair of the facilities;

(27)
Baling twine and baling wire for the baling of hay and straw;

(28)
Water sold to a person regularly engaged in the business of farming and used in the:

(a)
Production of crops;

(b)
Production of milk for sale; or

(c)
Raising and feeding of:

1.
Livestock or poultry, the products of which ordinarily constitute food for human consumption; or

2.
Ratites, llamas, alpacas, buffalo, cervids or aquatic organisms;

(29)
Buffalos to be used as beasts of burden or in an agricultural pursuit for the production of hides, breeding stock, meat, and buffalo by-products, and the following items used in this pursuit:

(a)
Feed and feed additives;

(b)
Insecticides, fungicides, herbicides, rodenticides, and other farm chemicals;

(c)
On-farm facilities, including equipment, machinery, attachments, repair and replacement parts, and any materials incorporated into the construction, renovation, or repair of the facilities. The exemption shall apply to waterer and feeding systems, ventilation systems, and alarm systems. In addition, the exemption shall apply whether or not the seller is under contract to deliver, assemble, and incorporate into real estate the equipment, machinery, attachments, repair and replacement parts, and any materials incorporated into the construction, renovation, or repair of the facilities;

(30)
Aquatic organisms sold directly to or raised by a person regularly engaged in the business of producing products of aquaculture, as defined in KRS 260.960, for sale, and the following items used in this pursuit:

(a)
Feed and feed additives;

(b)
Water;

(c)
Insecticides, fungicides, herbicides, rodenticides, and other farm chemicals; and

(d)
On-farm facilities, including equipment, machinery, attachments, repair and replacement parts, and any materials incorporated into the construction, renovation, or repair of the facilities and, any gasoline, special fuels, liquefied petroleum gas, or natural gas used to operate the facilities. The exemption shall apply, but not be limited to: waterer and feeding systems; ventilation, aeration, and heating systems; processing and storage systems; production systems such as ponds, tanks, and raceways; harvest and transport equipment and systems; and alarm systems. In addition, the exemption shall apply whether or not the seller is under contract to deliver, assemble, and incorporate into real estate the equipment, machinery, attachments, repair and replacement parts, and any materials incorporated into the construction, renovation, or repair of the facilities;

(31)
Members of the genus cervidae permitted by KRS Chapter 150 that are used for the production of hides, breeding stock, meat, and cervid by-products, and the following items used in this pursuit:

(a)
Feed and feed additives;

(b)
Insecticides, fungicides, herbicides, rodenticides, and other chemicals; and

(c)
On-site facilities, including equipment, machinery, attachments, repair and replacement parts, and any materials incorporated into the construction, renovation, or repair of the facilities. In addition, the exemption shall apply whether or not the seller is under contract to deliver, assemble, and incorporate into real estate the equipment, machinery, attachments, repair and replacement parts, and any materials incorporated into the construction, renovation, or repair of the facilities;

(32)
(a)
Repair or replacement parts for the direct operation or maintenance of a motor vehicle, including any towed unit, used exclusively in interstate commerce for the conveyance of property or passengers for hire, provided the motor vehicle is licensed for use on the highway and its declared gross vehicle weight with any towed unit is forty-four thousand and one (44,001) pounds or greater. Nominal intrastate use shall not subject the property to the taxes imposed by this chapter;

(b)
Repair or replacement parts for the direct operation and maintenance of a motor vehicle operating under a charter bus certificate issued by the Transportation Cabinet under KRS Chapter 281, or under similar authority granted by the United States Department of Transportation; and

(c)
For the purposes of this subsection, "repair and replacement parts" means tires, brakes, engines, transmissions, drive trains, chassis, body parts, and their components. "Repair and replacement parts" shall not include fuel, machine oils, hydraulic fluid, brake fluid, grease, supplies, or accessories not essential to the operation of the motor vehicle itself, except when sold as part of the assembled unit, such as cigarette lighters, radios, lighting fixtures not otherwise required by the manufacturer for operation of the vehicle, or tool or utility boxes; and

(33)
Food donated by a retail food establishment or any other entity regulated under KRS 217.127 to a nonprofit organization for distribution to the needy.

(Section 7.   KRS 141.0205 is amended to read as follows:

If a taxpayer is entitled to more than one (1) of the tax credits allowed against the tax imposed by KRS 141.020, 141.040, and 141.0401, the priority of application and use of the credits shall be determined as follows:

(1)
The nonrefundable business incentive credits against the tax imposed by KRS 141.020 shall be taken in the following order:

(a)
1.
For taxable years beginning after December 31, 2004, and before January 1, 2007, the corporation income tax credit permitted by KRS 141.420(3)(a);

2.
For taxable years beginning after December 31, 2006, the limited liability entity tax credit permitted by KRS 141.0401;

(b)
The economic development credits computed under KRS 141.347, 141.400, 141.401, 141.402, 141.403, 141.407, 141.415, 154.12-2088, and 154.27-080;

(c)
The certified rehabilitation credit permitted by KRS 171.397;

(d)
The health insurance credit permitted by KRS 141.062;

(e)
The tax paid to other states credit permitted by KRS 141.070;

(f)
The credit for hiring the unemployed permitted by KRS 141.065;

(g)
The recycling or composting equipment credit permitted by KRS 141.390;

(h)
The tax credit for cash contributions in investment funds permitted by KRS 154.20-263 in effect prior to July 15, 2002, and the credit permitted by KRS 154.20-258;

(i)
The coal incentive credit permitted under KRS 141.0405;

(j)
The research facilities credit permitted under KRS 141.395;

(k)
The employer GED incentive credit permitted under KRS 151B.127;

(l)
The voluntary environmental remediation credit permitted by KRS 141.418;

(m)
The biodiesel and renewable diesel credit permitted by KRS 141.423;

(n)
The environmental stewardship credit permitted by KRS 154.48-025;

(o)
The clean coal incentive credit permitted by KRS 141.428;

(p)
The ethanol credit permitted by KRS 141.4242;

(q)
The cellulosic ethanol credit permitted by KRS 141.4244;

(r)
The energy efficiency credits permitted by KRS 141.436; and

(s)
The ENERGY STAR home or ENERGY STAR manufactured home credit permitted by KRS 141.437.

(2)
After the application of the nonrefundable credits in subsection (1) of this section, the nonrefundable personal tax credits against the tax imposed by KRS 141.020 shall be taken in the following order:

(a)
The individual credits permitted by KRS 141.020(3);

(b)
The nonrefundable credit permitted by KRS 141.066;

(c)
The tuition credit permitted by KRS 141.069; and

(d)
The household and dependent care credit permitted by KRS 141.067.

(3)
After the application of the nonrefundable credits provided for in subsection (2) of this section, the refundable credits against the tax imposed by KRS 141.020 shall be taken in the following order:

(a)
The individual withholding tax credit permitted by KRS 141.350;

(b)
The individual estimated tax payment credit permitted by KRS 141.305; [and]
(c)
For taxable years beginning after December 31, 2004, and before January 1, 2007, the corporation income tax credit permitted by KRS 141.420(3)(c); and

(d)
The earned income tax credit permitted by Section 2 of this Act.

(4)
The nonrefundable credit permitted by KRS 141.0401 shall be applied against the tax imposed by KRS 141.040.

(5)
The following nonrefundable credits shall be applied against the sum of the tax imposed by KRS 141.040 after subtracting the credit provided for in subsection (4) of this section, and the tax imposed by KRS 141.0401 in the following order:

(a)
The economic development credits computed under KRS 141.347, 141.400, 141.401, 141.402, 141.403, 141.407, 141.415, 154.12-2088, and KRS 154.27-080;

(b)
The certified rehabilitation credit permitted by KRS 171.397;

(c)
The health insurance credit permitted by KRS 141.062;

(d)
The unemployment credit permitted by KRS 141.065;

(e)
The recycling or composting equipment credit permitted by KRS 141.390;

(f)
The coal conversion credit permitted by KRS 141.041;

(g)
The enterprise zone credit permitted by KRS 154.45-090, for taxable periods ending prior to January 1, 2008;

(h)
The tax credit for cash contributions to investment funds permitted by KRS 154.20-263 in effect prior to July 15, 2002, and the credit permitted by KRS 154.20-258;

(i)
The coal incentive credit permitted under KRS 141.0405;

(j)
The research facilities credit permitted under KRS 141.395;

(k)
The employer GED incentive credit permitted under KRS 151B.127;

(l)
The voluntary environmental remediation credit permitted by KRS 141.418;

(m)
The biodiesel and renewable diesel credit permitted by KRS 141.423;

(n)
The environmental stewardship credit permitted by KRS 154.48-025;

(o)
The clean coal incentive credit permitted by KRS 141.428;

(p)
The ethanol credit permitted by KRS 141.4242;

(q)
The cellulosic ethanol credit permitted by KRS 141.4244;

(r)
The energy efficiency credits permitted by KRS 141.436; and

(s)
The ENERGY STAR home or ENERGY STAR manufactured home credit permitted by KRS 141.437.

(6)
After the application of the nonrefundable credits in subsection (5) of this section, the refundable corporation estimated tax payment credit permitted by KRS 141.044 shall be allowed as a credit against the total of any remaining taxes imposed by KRS 141.040 and the tax imposed by KRS 141.0401.

(Section 8.   The provisions of Sections 1 and 2 of this Act shall apply for tax years beginning on or after January 1, 2009.

(Section 9.   The provisions of Section 3 of this Act shall apply to deaths occurring on or after August 1, 2009.

(Section 10.   The provisions of Section 4 of this Act shall apply to services billed on or after August 1, 2009.

(Section 11.   Section 6 of this Act takes effect on August 1, 2009.
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